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L. ISSUE PRESENTED AND STANDARD OF REVIEW

A. ISSUE PRESENTED
1. Does Tenn. Code Ann. §29-26-121(f) violate the separation of powers doctrine of

Article ll, sections 1 and 2 of the Tennessee Constitution?

Answer: No, it does not. Section -121(f) is a constitutional exercise of the General

Assembly’s public policy-making authority.

B. STANDARD OF REVIEW
Issues of constitutional interpretation are questions of law, which are reviewed de
novo without any presumption of correctness given to the legal conclusions of lower

courts, see Waters v. Farr, 291 S.W.3d 873, 882 (Tenn. 2009) (citing Colonial Pipeline

Co. v. Morgan, 263 S.W.3d 827, 836 (Tenn. 2008)). That being said, this Court is charged

with upholding the constitutionality of a statute wherever possible, Waters, 291 S.W.3d at

882 (citing State v. Pickett, 211 S.W.3d 696, 700 (Tenn. 2007)). A constitutional

challenge “begin[s] with the presumption that an act of the General Assembly is
constitutional,” Waters, 291 S.W.3d at 882 (citing Pickett, 211 S.W.3d at 700 (quoting

Gallaher v. Elam, 104 S.W.3d 455, 459 (Tenn. 2003)).

The presumption of constitutionality applies with even greater force when a facial
challenge is made, Waters, 291 S.W.3d at 921 (citing Gallaher, 104 S.W.3d at 459, and

In re Petition of Burson, 909 S.W.2d 768, 775 (Tenn. 1995)):

[T]he challenger must establish that no set of circumstances exists under
which the statute would be valid. Stated another way, the challenger must
demonstrate that the law cannot be constitutionally applied to anyone.



Courts considering a facial challenge to a statute should proceed with -
caution and restraint because holding a statute facially unconstitutional may
result in unnecessary interference with legitimate governmental functions.
Accordingly, the courts view facial invalidity as “manifestly strong medicine”
and invoke it sparingly and only as a last resort.

There are at least three reasons for the courts’ reticence to invalidate
statutes on their face. First, claims of facial invalidity often rest on
speculation and thus run the risk of the “premature interpretation of statutes
on the basis of factually barebones records.” Second, facial challenges “run
contrary to the fundamental principle of judicial restraint” by inviting the
courts to “formulate a rule of constitutional law broader than is required by
the precise facts to which it is to be applied.” Third, “facial challenges
threaten to short circuit the democratic process by preventing laws
embodying the will of the people from being implemented in a manner
consistent with the Constitution.”

Waters, 291 S.W.3d at 921-923 (internal citations and footnotes omitted).

il STATEMENT OF THE CASE

In this health care liability action, the Defendants Dr. Klepper, Overton Surgical
Services, and Livingston Regional Hospital moved for and were granted a qualified
protective order, pursuant to Tenn. Code Ann. §29-26-121 (f) (alternatively, “the QPO
statute”), permitting them and their attorneys to obtain the Plaintiff's decedent’s protected
health information during ex parte meetings with certain of the decedent’s specifically
named treating health care providers. This appeal involves Plaintiff's challenge—on
separation of powers grounds—to the facial validity of Tenn. Code Ann. §29-26-121(f),
which (as amended in 2015) provides, in its entirety:

(1) Upon the filing of any "healthcare liability action," as defined in § 29-26-101,

the named defendant or defendants may petition the court for a qualified

protective order allowing the defendant or defendants and their attorneys

the right to obtain protected health information during interviews, outside

the presence of claimant or claimant's counsel, with the relevant patient's

treating "healthcare providers," as defined by § 29-26-101. Such petition
shall be granted under the following conditions:



(A) The petition must identify the treating healthcare provider or providers
for whom the defendant or defendants seek a qualified protective order
to conduct an interview:;

(B)The claimant may file an objection seeking to limit or prohibit the
defendant or defendants or the defendant's or defendants' counsel from
conducting the interviews, which may be granted only upon good cause
shown that a treating healthcare provider does not possess relevant
information as defined by the Tennessee Rules of Civil Procedure; and

(C)(i) The qualified protective order shall expressly limit the dissemination
of any protected health information to the litigation pending before
the court and require the defendant or defendants who conducted
the interview to return to the healthcare provider or destroy any
protected health information obtained in the course of any such
interview, including all copies, at the end of the litigation;

(ii) The qualified protective order shall expressly provide that
participation in any such interview by a treating healthcare provider
is voluntary.

(2) Any healthcare provider's disclosure of relevant information in response to
a court order under this section, including, but not limited to, protected
health information, opinions as to the standard of care of any defendant,
compliance with or breach of the standard, and causation of the alleged
injury, shall be deemed a permissible disclosure under Tennessee law.

(3) Nothing in this part shall be construed as restricting in any way the right of
a defendant or defendant's counsel from conducting interviews outside the
presence of claimant or claimant's counsel with the defendant's own present
or former employees, partners, or owners concerning a healthcare liability
action. '

Tenn. Code Ann. §29-26-121(f). As is demonstrated below, section -121(f) is a
constitutional exercise of the Tennessee General Assembly’s authority to determine the

public policy of this state.



1. STATEMENT OF THE FACTS

Plaintiff filed this health care liability action, alleging personal injury and wrongful
death related to Jewell Colson’s October 2013 hospitalization at Livingston Regional
Hospital, on February 11, 2015 (TR Vol. |, pp. 1-17). Defendants filed their respective
answers to the Complaint (TR Vol. |, pp. 24-36 and 37-49), and subsequently moved
- jointly for entry of a qualified protective order, pursuant to Tenn. Code Ann. §29-26-121(f),
to permit them to seek ex parte meetings with certain of Ms. Colson’s treating health care
providers (TR Vol. I, pp. 54-69). Plaintiff opposed the motion, arguing—inter alia—that
the QPO statute violated the separation of powers doctrine of the Tennessee Constitution
(TR Vol. I, pp. 73-82).

At the time Plaintiff challenged the constitutionality of Tenn. Code Ann. §29-26-
121(f), the State of Tennessee had already intervened in the case as a result of Plaintiff
having challenged the constitutionality of another statute, Tenn. Code Ahn. §29-39-102,
in her Complaint (TR. Vol. I, pp. 16-17, 21-23, and 50-53). The State filed a responsive
brief in support of Tenn. Code Ann. §29-26-121(f) (TR. Vol. II, p. 6 — TR Vol. lll, p. 33),
and Defendants likewise filed a joint reply brief in support of the statute (TR Vol. lli, p. 40
- TR Vol. IV, p. 46).

At hearing, the Trial Court declined to hold Tenn. Code Ann. §29-26-121(f)
unconstitutional and granted the Defendants’ motion, though it did require the Defendants
to re-submit their proposed Order as the Trial Court felt that certain employees of
institutional health care providers had not been identified with sufficient particularity (TR
Vol. 4, pp. 67-70). The “Qualified Protective Order Permitting Ex Parte Contact with

Treating Providers” entered on May 10, 2016 and filed on May 13, 2016 identified the



precise providers with whom Defendants sought ex parte contacts, and otherwise tracked
the statutory language of Tenn. Code Ann. §29-26-121(f) (TR Vol. IV, pp. 47-50).

The Trial Court subsequently granted Plaintiff's Motion for Rule 9 Interlocutory
Appeal on the issue of whether the QPO statute violates the separation of powers doctrine
of the Tennessee Constitution (TR Vol. IV, pp. 51-130 and 146-1 48). By per curiam Order
filed August 5, 2016, the Court of Appeals denied Plaintiff's application for permission to
appeal pursuant to Tenn. R. App. P. 9. (see Order dated August 5, 2016, No. M2016-
01491-COA-R9-CV). Plaintiff subsequently filed an application for permission to appeal
the Court of Appeals’ ruling pursuant to Tenn. R. App. P. 11 and, while the application
was pending, the 6" Circuit Court for Davidson County issued a Memorandum Order
finding Tenn. Code Ann. §29-26-121(f)(1)-(2) unconstitutional on separation of powers
grounds (see Notice of Supplemental Authority filed November 23, 2016, No. M2016-
01491-SC-R11-CV). The Davidson County Court’s opinion thus created a split of
authority with other Trial Courts in the state of Tennessee which had consistently upheld
the constitutionality of the QPO statute. This Court subsequently granted Plaintiff's Tenn.

R. App. P. 11 application by Order filed January 18, 2017.

IV. SUMMARY OF ARGUMENT

As reflected above at §lI-A of this brief, Tenn. Code Ann. §29-26-121(f) is entitled
to a strong presumption of constitutionality in this challenge to its facial validity.

Defendants would further show this Court:



A. The separation of powers doctrine is not absolute, and there are areas in
which both the legislative and judicial branch may exercise appropriate
authority;

B. Legislative enactments concerning practice and procédure in the state’s
Courts that are driven chiefly by public policy concerns are entitled to judicial
deference;

C. Tenn. Code Ann. §29-26-121(f) is a public policy determination of the
General Assembly, and is therefore not “purely procedural”; and

D. Principles of inter-branch comity and cooperation counsel upholding the

constitutionality of Tenn. Code Ann. §29-26-121(f).

V. ARGUMENT

A. THE SEPARATION OF POWERS DOCTRINE is NOT ABSOLUTE, AND THERE ARE
AREAS IN WHICH BOTH THE LEGISLATIVE AND JUDICIAL BRANCH MAY EXERCISE
APPROPRIATE AUTHORITY

Article Il of the Tennessee Constitution provides:

Section 1. The powers of the government shall be divided into three distinct
departments: legislative, executive, and judicial.

Section 2. No person or persons belonging to one of these departments
shall exercise any of the powers properly belonging to either of the others,
except in the cases herein directed or permitted.

The separation of powers clause at art. II, §2 “prohibits one branch from

encroaching on the powers or functions of the other two brahches,” Colonial Pipeline Co.,

263 S.W.3d at 843 (citing Richardson v. Tennessee Bd. Of Dentistry, 913 S.W.2d 446,

453 (Tenn. 1995)). “The branches of government, however, are guided by the doctrine

of checks and balances; the doctrine of separation of powers is not absolute,” Colonial



Pipeline Co., 263 S.W.3d at 843, n. 8 (citing Anderson County Quarterly Court v. Judges

of 28" Judicial Circuit, 579 S.W.2d 875, 878 (Tenn. App. 1978)). Thus, the three

branches of government, while independent and co-equal, are to a degree interdependent
as well, with the functions of one branch often overlapping that of another, Stafe v. King,

973 S.W.2d 586, 588 (Tenn. 1998) (citing Underwood v. State, 529 S.W.2d 45, 47 (Tenn.

1975)). As this Court has recognized:

[I]t is impossible to preserve perfectly the ‘theoretical lines of demarcation
between the executive, legislative and judicial branches of government.’
Indeed, there is, by necessity, a certain amount of overlap because the
three branches of government are interdependent.

State v. Mallard, 40 S.W.3d 473, 481 (Tenn. 2001) (quoting In re Petition of Burson, 909

S.W.2d at 774). Significantly as it pertains to this case, “areas exist in which both the
legislative and judicial branch have interests, and that in such areas both branches may

exercise appropriate authority,” Newton v. Cox, 878 S.W.2d 105, 111 (Tenn. 1994).

B. LEGISLATIVE ENACTMENTS CONCERNING PRACTICE AND PROCEDURE IN THE
STATE’S COURTS THAT ARE DRIVEN CHIEFLY BY PUBLIC POLICY CONCERNS ARE
ENTITLED TO JuDICIAL DEFERENCE

This Court has previously recognized that:

Although it is the province of this Court to prescribe rules for practice and
procedure in the state's courts, where a decision of the legislature chiefly
driven by public policy concerns infringes on that power we will generally
defer to the judgment of the legislature.

Biscan v. Brown, 160 S.W.3d 462, 474 (Tenn. 2005) (citing Martin v. Lear Corp., 90

S.W.3d 626, 631-32 (Tenn. 2002) and Tenn. Code Ann. §55-9-604 (2004) (excluding from
most civil actions evidence of a party’s failure to wear a seatbelt)). Accordingly, courts in

Tennessee have repeatedly upheld various provisions of Tennessee’s Health Care



Liability (formerly Medical Malpractice) Act in the face of separation of powers challenges,
when those provisions reflected public policy determinations of the legislature. See, e.g.,

Newton v. Cox, 878 S.W.2d 105 (1994) (claimant attorney fee provision at Tenn. Code

Ann. §29-26-120, limiting fee to no more than 33 /3%, found to be a legislative declaration
of public policy and an appropriate exercise of legislature’s police powers); Jackson v.

HCA Health Services of Tennessee, Inc., 383 S.W.3d 497 (Tenn. App. 2012) (perm. app.

denied) (certificate of good faith provision at Tenn. Code Ann. §29-26-122 addressed
perceived malpractice insurance crisis, and requiring a plaintiff to conduct due diligence
prior to filing a complaint was entirely consistent with the Tennessee Rules of Civil

Procedure); Webb v. Roberson, No. W2012-01230-COA-RICV, 2013 WL 1645713

(Tenn. App. 2013) (perm. app. denied) (pre-suit notice provision at Tenn. Code Ann. §29-

26-121 was driven by legislature’s substantive policy concerns); and Williams v. SMZ

Specialists, P.C., No. W2012-00740-COA-R9-CV, 2013 WL 1701843 (Tenn. App. 2013)

(perm. app. denied) (pre-suit notice -provision at Tenn. Code Ann. §29-26-121 was
supported by “important policy reasons’—namely, legislature’s intent to give prospective
defendants notice of a forthcoming lawsuit). Likewise, Tenn. Code Ann. §29-26-121(f) is

a legislative expression of Tennessee public policy, and should be upheld by this Court.

C. TENN. CODE ANN. §29-26-121(F) 1S A PuBLIC PoLIcY DETERMINATION OF THE
GENERAL ASSEMBLY, AND IS THEREFORE NOT “PURELY PROCEDURAL”

There can be no dispute that Tenn. Code Ann. §29-26-121(f) represents a
substantive public policy determination of the General Assembly, enacted in direct

response to two Tennessee Supreme Court cases, Givens v. Mullikin ex rel. Estate of




McElwaney, 75 S.W.3d 383 (Tenn. 2002) and Alsip v. Johnson City Medical Center, 197

S.W.3d 722 (Tenn. 2006).

In Givens, this Court recognized an implied covenant of confidentiality between

physician and patient, based in large part on multiple legislative enactments evincing the
General Assembly’s desire to keep medical information confidential, 75 S.W.3d at 407.
Four years later in Alsip, this Court declared that public policy did not require
voidance of the implied covenant of confidentiality upon filing of a medical malpractice
lawsuit to allow ex parte communications between defense counsel and non-party
treating physicians, 197 S.W.3d at 727-730. As it pertains to the eventual enactment of
Tenn. Code Ann. §29-26-121(f), the Alsip decision was important in two specific regards:
» The Alsip Court was only able to declare the public policy of Tennessee vis-a-vis
whether the implied covenant of confidentiality should be voided to permit ex parte
meetings in the absence of legislative action on the same subject, see Griffin v.

Shelter Mutual Insurance Co., 18 S.W.3d 195, 200 (Tenn. 2000) (quoting Alcazar

v. Hayes, 982 S.W.2d 845, 851 (Tenn. 1998)) (“[Tlhe determination of public policy
is primarily a function of the legislature’ and the judiciary determines ‘public policy
in the absence of any constitutional or statutory declaration’”) (emphasis added in
Griffin); and

> The Alsip Court openly acknowledged that the covenant of confidentiality can be
vitiated by statute, 197 S.W.3d at 726 (e.g., Tenn. Code Ann. §38-1-101, requiring
reporting of wounds caused by deadly weapons, and §37-1-403, requiring
reporting suspected child abuse, sexual assault, and venereal disease in certain

minors).



By enacting Tenn. Code Ann. §29-26-121(f), the General Assembly rejected the

~ policy determination reflected in Alsip, see Caldwell v. Baptist Memorial Hospital, No.

W2015-01076-COA-R10-CV, 2016 WL 3226431, *6 (Tenn. App. 2016) (perm. app.
denied). Instead, the General Assembly determined the public policy of Tennessee
required voiding the implied covenant of confidentiality in health care liability actions to
“level the playing field” by giving defendants and their attorneys access to an investigatory
tool that plaintiffs and their attorneys have had since time immemorial: namely, the ability
to meet ex parte with the patient’s treating physicians. The legislative history of the QPO
statute is replete with evidence that its enactment represented a public policy decision of
the General Assembly:
What's happened is that there has become a very uneven playing field
between plaintiffs and defendants where plaintiffs have the right to
unfettered access to heaith care providers in order to investigate their
claims whereas defense lawyers don’t have the same access to speak with

health care providers absent permission from the patient or the claimant.
(H. Hayden)

This is strictly applicable to health care liability actions as that term is
defined in the medical malpractice code. And its [sic], if | may, it is solely
designed to give both parties to the lawsuit equal standing as it relates to
what the claimant[‘]s health care providers think about the health care
provided to the claimant. (J. Parrish)

Tenn. S. Judiciary Comm. Hearing, S.B. 2789, 107" Gen. Assemb., 2nd Reg. Sess. (Mar.
13, 2012)."

What we're seeking in this bill is the same opportunity to decide, to make

an informed decision on what deposition to take. Just like the plaintiff's

counsel has now and each and every med mal case the plaintiff's counsel
because of the ability to make the informal interviews is in a, has decision[-

1 Transcript attached as Exhibit 1.
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Imaking opportunities and information that the defense counsel now under

current law does not have and that is the issue this bill is trying to rectify.

(J. Parrish).
Tenn. S. Judiciary Comm. Hearing, S.B. 2789, 107t Gen. Assemb., 2" Reg. Sess. (April
11, 2012).2

There was a Supreme Court case in 2002 that created an implied covenant

of confidentiality and what that resulted in was inequities in the way that

certain health care liability actions are prosecuted. So that now, if you are

the plaintiff in a case, then your attorney can speak directly with the health

care provider, who is your health care provider, freely and off the record.

However, if you're a defendant in that same type of action, you do not have

that same type of access. So what this does is, this puts us back on a level

playing field.... (Senator B. Kelsey)
Tenn. S. Floor Session, S.B. 2789, 107" Gen. Assemb., 2" Reg. Sess. (April 19, 2012).3
Thus, Tenn. Code Ann. §29-26-121(f) is clearly a constitutional exercise of the General
Assembly’s public policy-making authority.

Plaintiff's argument that the QPO statute does not advance the substantive policy
goals in the remainder of Tenn. Code Ann. §29-26-121 is inappropriate and wrong.

Tennessee Code Annotated §29-26-121(f) is one subsection of a statute which serves to

promote the expeditious resolution of health care liability claims, see Eastman Chemical

Co. v. Johnson, 151 S.W.3d 503, 507 (Tenn. 2004) (a “statute must be construed in its

entirety” and “its background, purpose, and general circumstances under which words
are used in a statute must be considered”). Tenn. Code Ann. §29-26-121 was intended
to facilitate early resolution of claims as well as to equip defendants with the actual means

to evaluate the substantive merits of a plaintiffs’ claims, see Stevens ex rel. Stevens v.

Hickman Community Health Care Services, Inc., 418 S.W.3d 547, 554 (Tenn. 2013); see

2 Transcript attached as Exhibit 2.
3 Transcript attached as Exhibit 3.
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also Webb, 2013 WL 1645713 at *19 (The legislative objectives of Tenn. Code Ann. §29-
26-121 include “preventing protracted litigation through early investigation, and possibly,
facilitating early investigation through settlement.”). The QPO statute advances those
goals (which become no less important once a lawsuit has been filed than they are pre-
suit) by permitting defendants and their attorneys to obtain the opinions of a plaintiff's
treating physicians without risking an expensive, “blind” deposition that almost invariably
will be admissible in evidence due to the statutory exemption from trial subpoena afforded
to Tennessee physicians, see Tenn. R. Civ. P. 32.01(3), Tenn. R. Evid. 804(a), and Tenn.
Code Ann. §24-9-101(a)(6).# This purpose is evident in the legislative hearings regarding
Tenn. Code Ann. §29-26-121(f):

[T]he plaintiff knows in advance and therefore makes the decision yes, I'd

like to depose this doctor or no | don’t want to depose that one because |

know what he’s going to say. Whereas defendants are scared to, have a

real problem making the decision which treating physician to depose
because we don’t know what they’re going to say. (H. Hayden)

Without the ability to evaluate the case fully, not knowing what all providers
think. It is a deterrent. It inhibits early resolutions. And we believe and
submit that this process will flush out more facts, inform both sides of facts
so that both sides can evaluate the case and reach an early resolution which
will be less expensive and less taxing on all the parties emotionally and
otherwise. (J. Parrish)

With this bill, with a court order in hand, we can pick up the phone at that
point and call the treating physician and say [“]did what this doctor who got
sued cause the problems[“][?]. And if the answer is yes, then we can try to
resolve the case. (H. Hayden)

4 Notably, Tenn. Code Ann. §24-9-101, regarding deponents exempt from trial subpoena but subject
to deposition subpoena, represents another area in which the judiciary has acquiesced to legislative action
regarding practice and procedure in Tennessee Courts.
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Tenn. S. Judiciary Comm. Hearing, S.B. 2789, 107t Gen. Assemb., 2" Reg. Sess. (Mar.
13, 2012).5

Ultimately, however, the question of whether the QPO statute advances the
legislative goals of Tenn. Code Ann. §29-26-121 is not for this Court's consideration, see

Griffin, 18 S.W.3d at 200-201 (citing BellSouth Telecommunications, Inc. v. Greer, 972

S.W.2d 663, 673 (Tenn. App. 1997) (perm. app. denied 1998) (It is not the duty of courts
to question a statute’s reasonableness or substitute its own policy judgments for those of

the legislature.); Harrison v. Schrader, 569 S.W.2d 822 (Tenn. 1978) (“[I}t is not the role

of this Court to pass upon the wisdom or lack thereof of the legislation under review. In
the absence of constitutional infirmity such matters are ones of policy solely for the
legislature.”); and Williams, 2013 WL 1701843 at *9 (“Whether the statute is wise or
actually accomplishes the Legislature’s stated purpose is not for us to say.”). For the
same reason, Plaintiff's argument concerning the claimed “lack of procedural safeguards”
during ex parte interviews has no bearing on the constitutional question before this Court,
as the General Assembly is presumed to have been aware of any such concerns when it

enacted the QPO statute, see Lee Medical, Inc. v. Beecher, 312 S.W.3d 515, 527 (Tenn.

2010) (citing Murfreesboro Medical Clinic, P.A. v. Udom, 166 S.W.3d 674, 683 (Tenn.

2005)) (Legislators are presumed to know the “state of the law” affecting the subject
matter of legislation).

Finally, Plaintiff's attempt to cast the QPO statute as “purely procedural” ignores
the General Assembly’s substantive policy goals underlying the statute. Section -121(f)

does far more than regulate the “method” of what is discoverable insofar as the legislature

5 See attached Exhibit 1.
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intended to place defendants / their attorneys on equal footing with plaintiffs / their
attorneys in terms of the ability to meet informally with treating health care providers.
Where a legislative enactment concerning practice and procedure in Tennessee Courts
is driven by public policy concerns, it will not be deemed “purely procedural” and is entitled
to judicial deference, see Williams, 2013 WL 1701843 at *8 (“[TIhe important policy
reasons behind the Legislature’s enactment of Section 29-26-121 bel‘ie Mr. Williams's
contention that the statute is purely procedural.”); Webb, 2013 WL 1645713 at *9 (“Based
upon the legislature’s substantive policy concerns, we find that the pre-suit notice
requirement is not entirely procedural.”); Biscan, 160 S.W.3d at 474 (“Although it is the
province of this Court to prescribe rules for practice and procedure in the state's courts,
where a decision of the legislature chiefly driven by public policy concerns infringes on
that power we will generally defer to the judgment of the legislature.”); and Mallard, 40

S.W.3d at 481 (citing Daugherty v. State, 393 S.W.2d 739, 743 (Tenn. 1965)) (“W]e have

frequently acknowledged the broad power of the General Assembly to establish rules of
evidence in furtherance of its ability to enact substantive law.”).

As demonstrated by its legislative history, Tenn. Code Ann. §29-26-121(f) is a
legislative expression of the public policy of the State of Tennessee, representing the
General Assembly’s “re-balancing of a plaintiff's privacy interests and expectations in his
healthcare information against the defendants’ ability to obtain relevant protected
information outside of the formal discovery procedures set forth in Rule 26 of the

Tennessee Rules of Civil Proceduré,” Dean-Hayslett v. Methodist Healthcare, No.

W2014-00625-COA-R-10-CV, 2015 WL 277114, *9 (Tenn. App. 2015) (perm. app.
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denied).® “The legislature created the statutory right of privacy and then subsequently
limited its application in health care liability actions,” see “Order’ entered May 19, 2017,

Beason v. Tennessee Orthopaedic Clinic, P.C., Knox County Circuit Court, No. 3-464-

15.7 As an appropriate public policy determination of the General Assembly, the QPO
statute does not violate the separation of powers doctrine in Article Il of the Tennessee

Constitution.

D. PRINCIPLES OF INTER-BRANCH COMITY AND COOPERATION COUNSEL
UPHOLDING THE CONSTITUTIONALITY OF TENN. CODE ANN. §29-26-121(F)

In addition to the legislature’s constitutional authority to declare the public policy of
Tennessee, principles of inter-branch comity and cooperation favor of the QPO statute’s
constitutionality., As this Court has previously recognized:

[Clourts of this state have, from time to time, consented to the application

of procedural or evidentiary rules promulgated by the legislature. Indeed,

such occasional acquiescence can be expected in the natural course of

events, as this practice is sometimes necessary to foster a workable model

of government....

This Court has long held the view that comity and cooperation among the

branches of government are beneficial to all, and consistent with

constitutional principles, such practices are desired and ought to be
nurtured and maintained.
Mallard, 40 S.W.3d at 481. In particular, when legislative enactments are: (1) reasonable

and workable within the existing framework adopted by the judiciary, and (2) supplement

rules already promulgated by the Supreme Court, “then considerations of comity amongst

6 Though Dean-Hayslett has been designated “Not for Citation,” the quoted language is offered here
to demonstrate a split of authority in light of the 6" Circuit Court for Davidson County's determination that
Tenn. Code Ann. §29-26-121(f) is “purely procedural,” see Rule 4(E)(2) of the Tennessee Supreme Court
Rules.

7 Attached as Exhibit 4.
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the coequal branches of government counsel that the courts not turn a blind eye,” Id.
(citing Newton, 878 S.W.2d at 112).

Plaintiff assumes, incorrectly, that the “framework” within which Tenn. Code Ann.
§29-26-121(f) must be reasonable and workable is this Court's decision in Alsip, and
essentially argues that because the QPO statute legislatively abrogated Alsip, it is
unconstitutional. This argument is misguided for two important reasons. First, with the
General Assembly having now expressed the public policy of Tennessee as it pertains to
ex parte meetings with treating health care providers, it is not for the judiciary to substitute
its own policy judgments for those of the legislature, see Griffin, 18 S.W.3d at 200-201
("We are not at liberty to simply declare that the statute violates public policy and refuse
to apply its plain language.”). Second, using the Plaintiff's rationale, the legislature could

never exercise its police powers to overturn judicially created law. A statute is not

unconstitutional simply because it abrogates the common law, see Mills v. Wong, 972

S.W.2d 663, 922 (Tenn. 2005) (for example, the General Assembly has the power to
abrogate common law rights of action in tort provided its legislation bears a rational
relationship to some legitimate governmental purpose.)

Here, Tenn. Code Ann. §29-26-121(f) is both reasonable / workable within the
existing judicial framework and works to supplement rules already promulgated by the
Supreme Court. The goals of the QPO statute—to promote expeditious investigation and
resolution of health care liability claims—are entirely consistent with Tenn. R. Civ. P. 1,
which provides the Rules “shall be construed to secure the just, speedy, and inexpensive
determination of every action.” The QPO statue itself provides a means, in specific

circumstances (i.e., upon the filing of a health care liability action), by which defendants
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can apply to Trial Courts for a particular order, Tenn. R. Civ. P. 7.02. Far from divesting
Trial Courts of their authority to conduct proceedings before them, the QPO statute
provides the petition shalll be granted “under the following conditions,” Tenn. Code Ann.
§29-26-121(f)(1), compliance with which is left to the determination of the Trial Court,
namely:
> That the petition identifies the health care providers with whom Defendants or their
counsel seek ex parte contacts, see Y(f)(1)(A):8
> That the health care providers so identified possess information relevant to the
case at bar, see (f)(1)(B);® and
» That any order arising from the petition limit dissemination of information to the
case at bar (with return or destruction at the conclusion of the case) and expressly
state that participation by health care providers in interviews is voluntary, see
TNENC)() and (ii).
Finally, the QPO statute supplements the Tennessee Rules of Civil Procedure by giving
defendants and their attorneys equal access to an informal investigatory tool outside of
the procedures set forth in Tenn. R. Civ. P. 26. Simply, Tenn. Code Ann. §29-26-121(f)
is entirely complementary of the existing judicial framework for investigating health care

liability claims.

8 Indeed, the instant case, in which the Trial Court required re-submission of the proposed Qualified
Protective Order because it felt that certain employees of institutional health care providers had not been
identified with sufficient particularity (TR Vol. 4, pp. 67-70), belies Plaintiff's argument that the QPO statute
divests Trial Courts of all authority.

s Plaintiff devotes a substantial footnote to a scenario in which a defendant allegedly objected in
discovery that certain treating health care providers did not possess relevant information and then sought
ex parte meetings with some of those same providers. The scenario presented is not at issue in the present
case, and is in any event immaterial to this facial challenge to the constitutionality of Tenn. Code Ann. §29-
26-121(f) under all circumstances.
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The QPO statute does not interfere with Trial Courts’ inherent powers to hear facts,
decide the issues of fact made by the pleadings, or to decide the questions of law
involved, Mallard, 40, S.W.3 at 483. It appropriately leaves to the determination of Trial
Courts whether health care providers identified in a petition for qualified protective order
possess relevant information, see [d. Consequently, the QPO statute does not “strike at
the very heart” of Trial Courts’ exercise of judicial power, ld. Because, as demonstrated
above, Tenn. Code Ann. §29-26-121(f) is reasonable and workable within, and
supplementary to, the Tennessee Rules of Civil Procedure principles of inter-branch
comity and cooperation direct that it should be upheld on constitutional grounds,

regardless of any finding that it is a public policy determination of the General Assembly.

VI. ___ADOPTION OF ARGUMENTS

In addition to the arguments set forth herein, the Defendants, pursuant to Tenn. R.
App. P. 27(j), adopt by reference the arguments raised in previously filed briefs of the
intervenor the State of Tennessee and of the Amicus Curiae the Tennessee Defense

Lawyers Association.

VIi. CONCLUSION

For the foregoing reasons, Defendants respectfully request this Court to hold that
Tenn. Code Ann. §29-26-121(f) is constitutional and does not violate the separation of
powers doctrine of the Tennessee Constitution, and to affirm the Trial Court's entry of the

“Qualified Protective Order Permitting Ex Parte Contact with Treating Providers.”
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Senate Bill No. 2789
March 13, 2012

Beavers: Senator Kelsey, you're racognized.

Kelsay: Thank you, Madam Cheitran, This is...s0rry, I had the other folder out. Thisiza
bili that addresses a problem that has mevently arisen in Tennessee and it's
wegarding making sure that we get the nght information out there in lawsnits so
that we don't spend time on litigsting issues that don’t need o be ktigated. And
um...So that's really the purpose of it And there is an ameadment that’s on the
bill and T do have some folks wha are here and prepaved to Yestify on it today so 1
would move passage of Senate Bill 2789 so we can puil up the atuendment,

Beavers: Okay. We have a motion on Senate Bill 2789, do I hear a second? Chair will
second. Um, Senator Kelsey, on the ansendment.

Kelsey: Yes, Madam Chairmen. The amendment is drafting code 01416771 sud I've got
copies hexe if people do not heve it.

Begvers: Qkay. Motion on the amensdment by Senetor Kelsey. Seconded by Senator Bell,

Kelsey: Apparenily, I'm ‘told it°s on the system. I'm told ther but, it’s, ubh, Madam
Chairman, we have with us todey Mr. Howsmrd Hayden from the Wiseman
Ashwor&Lameuptonpeakmﬂusmdpowum&ym Jeff Parrish as well
from Tennesses Health Management.

Beavers: Clay. We'll go into recess.

Baavers: Gentleman, if you'l]l have e seat snd make suxe your microphone is on and state
your name please.

Hayden: Madam Chairmen and members of the commitiee, my name is Howard Hayden
from the Wiseman Ashworth Law Grovp and it’s my privilege to be here before
you today. I'm sonry; I thought we were going to hear from M. Pagrish. I have
spent more then the last ten yeass in defense of medical malpractice cases and
bave been practicing law for 28 yeass, I have offices it Memphis and Nashville,
This hay been 2 pet istue of mine for spproximately the last 6 or 7 years ever
since 8 denigion named Alsip was handed down by the Tennessce Supreme Court.
What's happened is that there has become a very uneven playing Seld between
pleintiffs and defendants where plaintiffs have the right of nafietterod access to
health care providers in order w investigate their claims whersas defense lawyers
don’t have the same access 1o spesk with health care providers sbsant permizsion
from the patieut or the claimant. Now what we did is we worked very hard to
coue up with amendrents to the prior bill to ensure that there are safoguards n

EXHIBIT

/

tabbies*




Beavers:
Campfield:

Hayden:

Cempfield:

Haydsn:

place that are no less restrictive than HIPAA m order o ensure compliance with
HIPAA and what we've done {s we've created a procedure whereby a defendant
who seaks to investigate a olaim by speaking with health care providers who are
0ot parties %o the lawsuit have to first file & notles with the court after the suit hag
eleady been flled thereby giving the plaintiff or claiment the right to seek a
qualified protective order if they fos! as though any health care provider who is to
be interviewed i frrelevant to the case gt hand or is not being done for 2 proper
purpese, We've put in the proposed statufe 2 mechanism whereby restrictions can
be put into place. The right is caly available after the suit is Sled and only after
the court has entered an order permitting it, Thereby we believe making the bili
compliant with HIPAA because it is no less restrictive than HIPAA. T can attest to
daily, the difficultics that defense lawyers have frying to investigate & claim.
Sometimes a simpie phone call to a dactor to answer one question could give us
the information to resclve the case, but we can’t do that right now under the
current status of Tennessee law, That’s the reason for this bill.

Senator Campfield.

Maybe I'm misreading or misunderstanding what this bill coald do. You're saying
a defense attomey could get access to someone’s medical records? Is that correct?

Correct, but only after the cowrt grants an order permifiting it. In other words, you
would have to first give notice, file 2 notice with the court setting forth whom you
wigh to communicate with outside the presence of the clgimant or the claimant’s
fawyer. The court would have to grapt an order permitting it

And this goes to, I guess, two scenarios I can think of off the top of my head.
Actuslly there was & very famous person. I'll leave his name out of it but who is
very well known and scmeone said that person had a certain digeage thet later
ended up killing the guy but he said ‘you can't prove it, I'm sting you.' He sued
the person who said it they did not have acoess to his medical records and
therefore, they lost the case. He collected afl the money nd, I'm just going to say
ke had AIDS, and later on he died of AIDS which they said ke had. If this
legisiation passes, would the people who sxid he had AJDS be able to get records
to show that he did have AIDS?

i, in the pre-suit investigation, information came e tght, for instance that a
patient had AIDS and unfortunsizly passed sway, and there’s au allegation of
medical malpractice and the defense wouid be “No, this persen didn’t die as the
resull of medical malpractice. This person died of a preexisting medical
condition.” This statute would allow you %o go fo couwrt to seek permission to
itmerview the people to find that out without reporcussions with the answer you're
receiving, only being able to obtein that through & deposition that would be
admissible for all puxposes st trial. So, yes, you could find that infarmation out
under the control of the cours. In other words, you just can’t run off on your own
and start searching for that infonnation. ’



Canmpfield:

Parrish;

Campfield:
Parrigh:

Ceampfield:

Beavers:

Pamish:

Bail:

1 guess the same thing would hold true, say something like the National Enqnirer
said so and so is pregnaat or something like that. Or something else; so and so had
an abortion or something like that and that person sued the Nationa! Enquirer.
Would the Nationa! Enquirer more or Jess be abie to call a doctor into could and
say ‘did this person receive this procedure? Would they be able (o do that?

Madam Chajrman, if I may. Jeff Parrish from Tenneesee Health Munsgement. I'm
delighted to be here today and with ail the metmbers of the committes. If I may,
briefly addresy Senator Campfield. This statute bill, as amended, only appiies to
medical meipractics cases where a claimars has claimed thet 8 medical provider
has been negligent in the care being provided, Strictly medical malpractice. I
balieve Senator Carapficld, you may be talking sbhout siander cases or...

That would not apply to those?

That would not apply. This is strictly applicable to health care Hability actions as
that term is defined in the medical malpractice code. And its, if I may, it is solely
designed to give both partics to the lawsuit equal standing as it relates to what the
claimants health care providers think ebout the health care provided to the -
claimant. And if that helps clarify it...

Thank you.
Senator Bell.

Thank you, Madam Chair, This question T couid probably asgk the sponsar but Il
ask to ya’ll while yor're here. Do other statog, are there any other states that have
a lav similar to this bill being proposed?

X I may, Jeff Pamrish. Tennessee Health Management. The answer is yes but I'li
be happy through Senator Kelscy to get you & detailed study of that. I know I was
Jjust having a discussion about that three weeks ago with g friend, defense counset
in Alabama in a case of my company’s involved in and it’s almost identical to this
procedure that they go through in Alabaraa. Thers arc meny states which have a
program like this, a statutory or & mle program ltke this. Post-filing in &
malprectice clzim thet requires an opder of the cowt before any of this
information can be shared in an avenue for the claimant to contest or take issue
with whether the discovery is overly broad. So as the parties are on equal footing
in that regard. And there are many, many states, probebly the preponderance of
states have an express stante on the hooks in this regard.

Okey. Do you know if any of them have been, it may not have ever been
chailenged and it mey not be a viplation of, I'm pot an attomey, I'm trying to feel
my way through this but de you know If any of these statuies, other state’s



Beil:

Parrish:
Hayden:

Bell:
Beavers:

Yager:

Hayden:
Yager:

Havden:

statutes or even this bill, iff & was enacted, would be subject o 2 HIPAA
violation?

I suspect, Joff Parrish, Tennessce Health Management, | suspect that the bill
wvu.ld face challenges and that's why in the courtiwouse, is that most things going
on in the courthouse is abont a challenge to somethuug We Bave worked
painstakingly with many, many interested parties, associations and groups that led
to this amendinent, frankly. And the amendment is dramatically different than the
initis] bill in that it Is post-filing expressly requires a court ¢rder which s an
express allowsnoe and safe haven under HIPAA. HIPAA acknowledpes that
health information must be shared in the context of medical malpractics cases in
gtate covrts but makes & reference to that is appropriate in the case of and defars to
stale court judges for the order. So that’s the ceason you sec the word arder in cwr
procedire jeading to an onder in this bill because we waat it to be fair but
certainly withstand any judicial serutiny.

QOkay. And forgive me for pot kuowing the legal terminology but if this bill is
ermcted and a defepdant goes to the judge, the judge grauts the order to look at the
heafth care information, are there any peivacy restrictions or concerns thar wonld
prevent the defendant from disclosing that information to any other party?

Absolutely.

It's expressly in the bill, It says that the information may oot be disseminated
outside the scope of the lawsuit. So, we Were cognizant of that. We made zure it
was in theze.

Okay. Thank you.
Senutor Yager.

Idon't practics, it’s been vears since Pve tried any type of medical lawsuit so my
questons might meke that readily apparent but I'm interpreting this as an
additional discovery toal?

Yes 2ir.

How would this be different from a deposition? Why can't you get this through a
depagition?

The rules of civil procedure right now do not provide that a defendant has the
rght to take a discovery only deposition of a treating physician. They only
provide that you can take a discovery only deposition of & Ruie 26 designnted
sxpert witness, in other words, someone whao is being paid by the parties {o
provide opinions. So if you take the deposition of the treating medical provider
who is not a party to the lawsuit whatever you find out on the record s admiszibie
for all purposes at trial, And that's what has Gied the defendants hands from taking



——

Yager:

Hayden:

Yager:

Beavers:

those depositions because we don’t konow whet the docior will zay in advance
whereas plaimtiffs have the right to know in advence what those ftreating
physiciens will say because they can communicate with the dactors, the lawyers
can, Thet in essence s, that’s ope of the main roasons that the playing field has
becorne 50 uneven.

8o, you're telling me. if I understand your answer that the treating physician, you
sannot depose the treating physician?

No sir. You can depose the treating physivian. Trealing physicians are exempt
under Temmessee Iaw from being subpoensed to court. Sc if you teke the
deposition of the freating physicien who is, by law, called unaveilable for
puposes of irial, thén whar vou find out is edmissible for all purposes into
evidence. So you cen’t just, fo answer your guestion, yes you can teke the
deposition but whatever you find out for the first fime during that deposition,
you're stuck, it beconies admissible for ail purposes and you don’t bave the right
to find out in advance of asking the question. Whereas the plaintiffy’ lawyers have
that right. Does that meke seuge?

{ bulieve so.
Senstor Barnes.

The concern ! have is, it sounds good when you talk about putting people on equal
footing but the reason they’re not oa equal footing is because one of them is the
patient. And one of them, traditionally, hes under our law has the right to privecy
to what he or she tells the reating physician. Aad I want to be cleat that this is not
soxpe gregt inequify that's been discovered in the law, This is something that has
existed for a long time because of the need of the patient to be opan with their
doctor and not worry sbout years down the road they're going to enquire into my
ear infection to use that as the cavse of myy dizziness and not the malpractice of
someone else. So, [ want to be clear that there is en ineguity bun there are reasons
for that. That’s, and if you went to comment on it, that's fine but ’ve got another
question.

Yes sir. Would you rather ask your other quostion first?
Go ahead, if you want.

Well, there waus & case Givens that it came down, meybe now it couid have been
fifleen years ago but before thar time.. Pardon? Givens was 2002 so len years
ago. So the Givens case came down. That's the case where the Supreme Court
said there wus an implied covenent of confidentiality belween patient and doctor.
Before 2002, the defendants had the right to communicate ex parte with anyone
they wanted. What this bill is designed 10 do is let's say someone comes into coust
end files & lawsuit and says your car wreck caused me te be permanently dizzy, to
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Beayvers:

Barnes:

Heyden:

Bames:

Hayden:

Barnes:

Rayden:

Barnes:

use your example, [ should bave the right to file 2 motion with the court seeking
perrnission to talk 1o the ear, nose and throst doctor who trested that same patient
seven yoars emslier for dizziness problems. Because that’s relevant to the fawsauit
and so this bill is designed with court controf w allow us the right to get that
information,

Senator Bames,

The, but it's not as easy as what you suggested at the outset. The right to pick vp
the phone and call, [ mean, this bill does provide you first of all have to petition
the cowt. ..

Conrect

If there’s an objection to the petition, then there is a hearing fo determine whether
or nof there's, [ believe, pood sause shown and there has to be relevence, '

Yes gir.

And you have to show all that. Well, and back to I belicve Senator Yags's point
that he made, you can take the deposition of that treating physician, it's just that,
you might hear something you don’t want o hear.

Camrect. That’s correct bt the plaintiff knows that in «dvance gnd therefore

makas the decision yes, I'd like to depose this doctor or no I don’t want to depose

thal one becawse | know what he's going 1o say. Whercas defendents are scared

10, have a real problem making the decision which ireating physician to depose

beceuse we don’t know what they’re going to say, So, thet we consider to be an
inequity.

Well, | understand that but it is understandable why the plaintiffs’ attomey would
krtow since they’re the ones who cen ask their client who did you see, what did
you seg them for and they know all that information.

But they alsc have the right to call the doctor and ask those questions. And your
point is well taken about after all, it is the patient’s right to confidentiality it my
rebuttal to that would he that once that patient has pit their health care and
remember, this is just for malpuactice actions; once they've made the decision to
file this Jawsuif, at least a certain amowt of information, defendanty shovld have
the right o the same as the plaintiff, in my opinion.

Madam Chaix, if T could ask one other question. With regard to the, in section B
of the smendment and I do like the good cause shown. The relevance, I ugually
think of relevent information in the determination of relevaut information wnd it
says as defined in the Tennessee Rules-of Civil Provedure. [ usually think thet is
&g evidentiary question that is defined by the rufes of evidence and maybe I'm not



Parrish:

Barnes:

Parrish:

Beavers:

Baines:

thinking of what section the rules of civil procedure to find that. So, could you
point me to that?

If I may, Senator Barnes. Madam Chaimap, Jeff Parish Temessee Hesith
Managernent. 26.02 the rules of sivil procedure defines relevance wider the nales
of civil procedure; its an age old proposition of information that’s reasonably
calculated t lead to the discovery of admissible evidence. Aud sipes this is in
effect in the discovery, the very sarliest discovery phases of the case, the yules of
civil procedure which govern discovery, should be applicable and its definition of
relevance. Rather than evidence which is, the rules of evidence, which are
designed to address lssues along time luter at trial.

Madam Chair thet is a very important distinction that we're drawing here.
Because when I read relevance, [ don't read it ag what I believe you're using it
bere which T think would be discovemble. I think 26.02, it’s beon a long time
since I*ve looked at it and I'm, I don’t have it here bofore me, but I think that thet
26.02 defines discoverable and not relevance. Relevance is a different issue that's
defined in the rules of evidence whereas, what you're talking about is the broader
discoverable, Thet is, is it likely to lead ro relevant nformation which is a lof
broader. And I think if it were just limited to just relevant information, 1 think #
would be a botter amendment because [ think when you give the explanation you -
Just did, that really means discoverable and thet's a et broader.

If T may, with al} due respact, 1 don’t went to argue whether it’s the definition of
relevance or discoverable. I understand it’s basically synonymous. And you're
cotrect that the definition iu the ruies of civil procedure are more broad, but [
want io elso note that this reference to relevent, the use of the wond relevant and
as defined in the Tennessee Rules of Civil Procedure are in this amendment as a
result of all of cur discnssions with all the various perties wanting 1o make this
bil] more nacrow than its original version and 1o be cognizant of parametors aid
confines on this information. Again, we ere addressing the discovery phese of &
medical melpractice case and the gethering of information. So, it is, in my
cpinion, and the proponexnts of the bill's opinfon, elementary the definition aod
also vety pmotective of claimants that we do bave a very specific definition as
referenced and insorporated from the rules of civil procedure.

Senator Barnes.

Well, I just want to be clear here that what power that you're giving to the
defepdants’ sttomey is fa go and, got to petition the court, but the standerd is if it,
if the information 1 could get fiom this treating physician fhat weated somebody
for an embarrassing condition tex years ago, the standard is going to be if that's
iikely to lead to something elsc that is relevent, then under the definition that yon
give, that’s going to come in, that is going 10 be allowed. Is that, thet's the way
P'm understanding.
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Yes, yes sir. That is absolntely true. That is also the standard to written discovery
requests and Yo depositions es Senator Yager referenced. However, hack to the
uneven playing feld, it’s the standard appliceble to claimants and defendants
however the mnevenness and the unfaimess is the claimanis counsel, the lawyer, is
made by the cument state of the Iaw and put in a differsnt decision msking
capacity. They have more knowledge about whether to take ¢he depozition
governed by the rulos of civil procedure. Whereas the defendants counsel does not
know beforehand any information abowr what treating providers may say and is
put in an unfair disadvantage by not knowing whether 10 ke the risk of taking
that deposition. The plaintiff's lawyer is oducated and hag full decision making
kncwledge sbout whether to take the deposition or tot, And it's that disparity, the
parties to the litigation, the medical malpractice case are in 4 disparity and thet’s
simply what we're trying to address and have worked wits &ll concemed, health
care providers across the board and have much, rouch support fo get this bill
which is very narrow and has a number of protections for claimants.

Senator Ovetbey.

Thank you Madam Chairman. Just & couple of questions, comments, First of all, [
would declars nule 13, Members of my fom haodle these types of cases and
probably while ! was a member of the house, I filed similar legisletion in regard to
this Givens matter, One thing I thing we need to point out is we're talking about
really interviewing the treating, the pleimtiff's treating physisians, is that correct?
Yes sir.

Because when # comes together in information ot the time a clim for

_ malptactice, under the medical malpractice reform bill, you have to give notice of

the claim snd submit & HIPAA compliant medical authorization, is that correct?
Yes sir. '

So, in terms of the claimant’s medicsl records, those are aiready being available
#nd can be provided by those who have been identified in the notice.

Yes siv. If they receive notice. But therc could be a world of other providers who
haven’t recetved notice.

That je, if they're further mamed in the, mised in the answer and then they’re made
parties to the suit. Is that what you're referring to?

The, cur ability to obtain informstion from health care providers ourrently under
the pre-suit notice swtute is applicable o all providers receiving a pre-suit notice.
If the claimant ha¢ e health care provider, & reating physicien, for example, that
they don't intend o sue or they're not thinking sbout suing, they will send us 2
notice that they're thinking about suing us but they won’t name, they may not
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reame their treating provider in that notice. They may not tell their primary care
physician, we're thinking about suing you. And therefore, we aren’t able to gbtain
through the pre-suit notice procedure, any information from that primary care
physician,

Ofkay. I hear you. | sez what you're saying, Why bave, I guess one question has
occurred to 1ne, why are you Hmiting this fo medical malpractice cases and not ail
persona! injury cases?

I'm going to give you a frank answer, 1 have asked, 'm in the health carc
business and I'm charged with overseeing, defending our health care providers in
our compsapy and |'ve managed this process for eléven years and I’ ve asked and
I've heard from, what's the most iroubling aspect of these cases as it related to
procedure, discovery, unfair adventages, ete. This is the single issue that I'vo
heard for eleven years that outside defense counsel who defend cases deily, |
dan*t. But they tell me from the trenches, from the courts in dealing with al the
rales of provedure as the case comes along that the current state of the law
withaut this type of mechanism is the most pertinent igsue that crestes an unfair
advantage for s defendant trying to defend itself,

And to evaluate the case.

And to evaluate the case i3 something very important. Without the ability to
evaluate the case fully, not knowing what all providers think. It is & deterrent. It
inhibits earfy resolutions. And we believe and subnuit that this process will flush
out more facts, inform both sides of faots so that both sides can evaluate the casc
and reach an early resofution which will be Jess expengive and less taxing on all
the parties emotionally and otherwise.

One last question. How do you view thiz Jegislation &s overcoming whatever
objections the court had in the Givens, anticulated in the Givens case?

Well, 1 sought the Alsip cese being more of & guide then aotwally Givens because
the way Alsip came up was 8 question of whether or not the trial court had the
anthority to even issue the order that it did permitting these ex parte interviews.
And the Supremw Court detoymined that under existing Teanssses law, the trial
court lacked any suthority 1o grant the order so they reversed the trial court for
doing so. So, we believe this statuie directly addresses Alsip follow Givens, We
think it direcly responds to Alsip and Givens by creating a mechanivy where
there is in fact it does give the court suthority that the Supreme Court desined that
it did not have at the time of those decisions, And we'veused them as guidelines
10 try to make sure that the, what's been drafied is not less restrictive than HIPAA
because we realize if it is less restrictive than KIPAA, HIPAA would preempt it
meaning that it would be invalid, the iaw. So.
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If I may, Senator Overbey. We belizve that if this gtatute were on the books at the
time of Givens and the Alsip cases, the outcomes of those cases would have been
differcnt. There's a lot abowt privacy and nobody who is & proporent of this bill is
chbjecting to there being a right of privacy. Certainly, ! have a physicim,
Everybody has physicians and doctors and health care providers. This is not about
the right of privacy. This is ehaut giving both partics to a medical malpractice
cage equal footing in & process that i protecting the claimant that was not in place
st the time of the Givens and the Alsip cases, If the process, for example, similer
to this now in Alabama, I believe the Alsdp and Givens cases would have been
different. This pravides the court’s anthority, the parties, a process for the parties
to wie.and the state court’s authority to do what Alsip said. The state court didn't
have the pawer to do.

Okay. Any other questions? If not, that you pentlemen.
Thank you very much.

We have one pther person who has asked to testify. Mr. Matt Haydin. Okay, justa
mowment. Senator Yager, did you have & question? We'll go back into recess.

The, I'm, I'm, thank you Madam Chzir, Is this necessary? Don’t we have existing
tools, fust, you know, P, ag [ said, [ readily admit I don’t practice. Yes ma’am, [,
tell me why this is necessary. | mean in & word or two when we have existing
discovery. §, 'm... :

There is no mechanism under existing discovery to get this seme information.
With this bill, with a court arder in hand, we can pick up the phane &t that point
and cal] the treating physician and say did what this doctor who get sued catse
the problems. And if the answer is yes, then we can try to rasolve the case. We
cen’t do that now. So,..

Okay. Thank you geutlemen. Ub, Mr. Man Hardin? Senator Ford? For these
gentlemen? Okay.

Um, bt there.
Hello.

You know, there's & lot of things about this that sound toc good. Umm I'm
familiar with how a court case works and usually the plaintiff wilt go firet, [ guess
depending on what it is. But either way, yon're saying you'll be the defendants
bt when s presented, I mean one side presents altogether before the other side
gets up to defend. You'il have the information when it’s presented. Why can't
you get it then? And then just ask the judge, well we need s little time to go over
this. That's usually what makes a lawsuit interesting. And then you've got a fair
ground depending on the judge. I suppose. ..



Patrish:

Ford:

Fond:

Hardin:

I egree with your last comment, Senator,

You're, a lot of times you cettainly bave no choice over what judge vou get but
that’s just the way & works. And, thiz doesn't sound good and the last two
statements that vou made about those two cases probably wouldn't have had the
same outcome. Anyway, [ just had 1o, I couldn’t sit here and not suy something
about that. It just doesu™ sound good. And I think the lews we have in place now
will ke care of everything that you ali xxe looking for. You just have to work
harder. That's alf.

[ understand and 1 appreciate your position, Senator,
Thenk you.

Good aflernoon committse members. My name is Matt Hardin, P'm an attomey
that practices in Nashville, Teanessee. The first five years of my practice, I was a
defense insurance attomey in Memphis, Tennessee and did a lot of work for State
Volunteer Muteal Insurance Company 23 8 defense Jawyer. For the past six ysarts,
I've warked as 2 plaintiff®s lawyer. 've had a number of medical malpractice
suits here in the Nashville area. [ would esk about this bill as we're going
forward. There's &n old expression: is there nothing sacred? Now what does that
mesn in relation to this bill? Now, in our constitution in Whet we call the bill of
rights, we have the fourth amendment which is our right to privecy that it
involves. That is owr right to privacy in our person. It is through the fourth
smendment that we uitimately went in 1996 and hsd our Congress pass the
HIPAA iew. The 50 calied Health Care Privacy Law. | beliove that the law, as this
hes been presented in front of the commitice today wotld lessen significantly the
privacy that is afforded to patients under HIPAA. Now the propused bill, as I
understand it does two things. Onme, it allows ex parfe communication with a
patient’s physicians, This is not Hmited to the physicians who &re invoived in the
lewsuit. This is all of a patient’s physiciens for their entire life. If you have a deal
where someone is 18 years old and has sought alcohof treatment st that 1ime and
then fifty years later thar same person goes into a hospital for a surgery and the
wrong Jleg is removed, it’s going to open up this alcohol treatment from fifty years
before, And not only that, it will allow the defendants to track down end attempt
to find counselors from all these years ago fo ask abowt something that has
nothing to do with the case. Now I heard several questions from the committee
ahout what is aflowed right now. As far as getting those records, which I
understand a portion of this bill allows, mental health records ag welf as drug and
alcohol teatment records of ell potential plaintiffs whether or not it has anything
to do with the case. Well, if #t doeg have something to do with the cuse, it's
already allowed. As far as ex parte communicetions, ex parte’s just & legal word
meaning without repregentation or without letting the patient being there, If the
real intetest In this is to aliow a level playing fieid, why not allow the putient or
plaintiff lawyer to stiend these meetings with the doctors as well. I think that



would only be fair if we're lookiog for a level playing field. I think the other side
is mot looking for a Jevsl playing field, they're looking for a competitive
advastage and frankly #s the malpractice Jawa in our state are afteady, they have
every advantage in the world, Whether it be the amount of mopey to be able to
hire experts. Whether it be the laws that have been passed in the recent years. In
Teanessee in 2004 there was over 4,000 medical roslpractice cases filed. Through
the efforts of the legisintors to reduce the cases that did not have merit, last year
that mimber was cut in half. The socopdary issue is related o whether or ot the
patient has the right to refuse the other side o ger these records. As HIPAA s
vurrently, 2 patient can actually object to whether the other side gets the recordsat
one point or spother, This bill would actuslly take away rights under HIPAA and
allow the defendants to get these records whether they wanted 1o or nof or
whether it had anything to do with the case. Another example hers would be if
you had 8 woman who had the wrong kidncy taken out during a surgery, Well,
what if that woman had been 8 victim of rape during her coflege vears. Suddealy,
whether or not thete is any claim byoughe related to her mental status at ail, the
defendants are aflowed to get all of her counseling recotds and potentially vy to
keep her from bringing this suit at all because she kuows this could be made pat
of the case at the minimum &t the deposition. Now, let’s look at this from the
doctor's standpoimt. State Volunteer Mutual Insurance Company provides
coverage for 81.4% of the doctors in our state as of 20311, That is an
overwhelmping amount. Stete Volunteer is what we call a mutual inswraice
company. And what does that mean? That means the doctors own the company.

. This puts the doctor or the treating docter in the position of having a conversation

with a defense Jawyer about 2 lewsuit that could potentislly could affect their own
prentiums. It’s putting a doctor who should be looking for the patient’s health in
an adversarial position sgainst their own patient wiuch we do not think is
masonable, Now, another thing about the physicians, let's put the shoe on the
cther foot and this has happened occasionally on cases I've had where you have 2
physician that bas had some type of aloohol or drug treatent. They are very

* quick to objeet to producing these records and say that i has nothing to do with

the case. Senator Bames brought up carlicr that curently, be brought up the word

- relevence. Relevance means is it related to the case. Under current law as it s, if

something is relatsd fo the case, the defendants ate abready allowed to get it. So
this is completely unnecessary. Finelly, I would say that ot this time you wers
asked whether or not what other states did on this particular fssue. Currendy there
axe thirty eight states prohilit ex, this type of communication with physicians.
Thirty eight; this is & large majority. The state of Georgia, two or three years ago
had scme legislasion jlke this that went through and recently the Supreme Court
overtumed the faw. Why did they do thet? Because of the supremacy clause of the
constitytion. Because they found that this violated HIPAA. Five more states in our
country, bringing it up to almost forty have no laws on this one way or mnother.
So, I would ask that the committee 5ot pass this bill or in the inferim, if the goal is
to make it equal among all parties, 1o make it where, if there is communication
with a patient’s dootor that the patient and the plaintiff’s lawyer be able 10 attend
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those meetings if the gosl is only to find our what information that these
physicians kave, Thagk vou.

Questions? Senator Barnes.,

Thank you, Madam Chajr. The question I've pat is when it telks about the
protective order the plaintifi’s counsel may seek and there's language that says
that you can seek to Jimit or probibit. And prohibit I understand, but limit, 1 read
that as maybe you can only inquire into this particuler subject marer. But how
does that work practically when #s ex parie? Who is the referee? The judge isp't
there. Who ig 10 say no, you've gone beyond the scope that you're allowed to
ingquire mto.

1 think that is a big problem and I think when you're it a trial, the goal is 10 get
the truth of what happened. In kesping our eye on thet goal, having bath attorneys
there being able to ask. If you're just going to ask about the medica) care, | think
would be & fair solution to this.

Any other questions? Senator Yager?

Why sheuldn’t we expect that when the plaiatiff brings the case that they are
waiving this right of privacy that you say they stil] have?

Well, I think this bill goes...

And I understand {here’s o lot of means to the word walve but that's, you
understand the point I'm trying to bring,

I think, Senator, it’s the case of where if someane’s brought a, like the example
used earlier, if the wrong kiliney is taken out, why sheuld the records releted to
mental treatment that they had related (o child abuse and their use be availeble
and why should the defense pet to takk to those doctors about that?

And 7 think I may be starting to repeat Mr. Barges, Senator Barnes questions but
isn’t that & question of relevance? Couldn’t the lawyer object to that? I mean,
vnder this?

You would hope so but the problem that we have with it, or I have with it is that it
has taken the ebility away from the patdent 1o cbject and placed it in & court to
decide whether their privacy is going to be recognized or not.

But they're the ones, you're representing the plaintiff. They're the anes who
brought the case. They're the reason why you're in cours.

Rigit and I wanted to give one clarification ebout something | wes talking easlier
about as well that may help with that. The defendants are already allowed to take
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the depositions of these physician doctors and there wes an intfimation that
somehow the plaintiffs were allowed to speak to afl these doctors. I have found in
my experience over the, you know, past six years with these kinds of cases from
the plaintiff's side, these doctors, once they find out there is s, that I'm
representing a plaintiff in a medical maipractice suit, they won't speak 0 me at
all. And so that is e real problem. There’s not this open ailowance for plaimiff
lawyers to be abie to talk w doctors becanse of this fact that most of them have
this saxge insurance company. They won't ik to me.

Senator Keisey.

Thank you, Madam Chairman. Have you viewed the amondnent that has been
proposed and is under discussion today?

It was not provided to us prior to the hearing. When we're given, we've been
given in days past and we're not aware. I'll be glad to look at it right now if you
have & copy and I can comasent on it.

Well, Madam Chaimxan. 1 think this amesdment actnually addresses it 2 nember of
the concemms that were expressed and so if we could just bold off unti] pext week

on this and we'll give everybody time 1o take & look at the amendment and I think
it wouid, it covers most of these issues.

I'm happy to look at it and come back.
Okay. We'll go back inlo session now rod we'll roll that bill one week.

Thatk you, Madam Chair.
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Thank you, Madem Chairmen. U, this bill has en amendment as well end what
this does is simply provides equality among the two different sides in a lawsuit in
& health care liability action in terms of having access to informal discussions
with folks who are in the medical field. So, I move for passage of the bifl.

Okay, We have g motion on the bill by Secator Kelsey. Do | hear a second?
Seconded by Senator Bell. Ah, does the emendment make the bijl?

The amendment does, It has been revised substantially since we last read if. And
that amendinent pumber is 01563371,

Okay. Metion on the amengdment by Senatar Kelsey. Seconded by Senator Bell.
And ] knaw we don't have... yeah, I'm sorry Medam Chairman.

Questions on the amendment? Senator Yages.

...another sentence or two othet than it provides equality.

Madam Chairman, Mr. Parrish has been waiting patiently here for several howrs
and can explain to us the differences between the new version of the...

I just said a sentence or two.

and (he previgus version that we had heard.
Just a sentence or two.

Very, very briefly, if you can.

Thank you, Madam Chaitman. Very briefly and suceinetly. In summary, s far as
the policy that this bill promutes, 1 would ask each of you to consider the
following: if any of you were sued, when someone is claiming that you have been
negligent for whatever reason. Would you want your [awyer who's defending you
to have access to the same information as the lawyer representing the person
suing you? In a nutshell, that's what this bill, ub, does. It [evels the playing fieid
and it does exactly what | ask you to consider if you were sued.

Questions? Okgy, that you very much. We'll go back into session, Senator
Overbey,

EXHIBIT

A
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Thank you, Madam Chairman. I want to declare & rule 13 becauss this bill would
apply to cases that my law finn represents folks, so I would declare ruls 13 oh this
bill. Also, ] want to briefly explain my vote. Pricr to the medical malpractios
reform biill which became effective October 1, 2008 and in which a lot of parties
cooperated and had input in and I, |, | see Julie sitting there and harkening back to
2005, 2006, 2007, 2008 there were lots and lots of negotiations that went into the
medical malpractice reform bill that pessed in this chamber in 2007 and in the
House in 2008 and became effective October 1, 2008. And there was & Jot of give
aned take in that bifl aud I think Ms. Griffin would sgree with that, A lot of give
and take on both sides and one of the initial jssues was o do what we called the
Givens fix. The other side of the bar probably didn’t call it & Givens fix. But we
talked a Jot. We had bills that had a Givens fix. I sponsored some of those bills
prior to 2008. But in the give and take ofpum:;g together the medical malpractice
reform bill, one of the tradeoffs, as [ recall, it is we, the tredeafl was we went with
¢ HIPAA compliant release that would be filed with the notice given health care
providers, And that's what we did then, That bill went into effect less than four
years ago end to my colleagues here in this room | would tell you that bill has
been effective. Medical Malpractice filings have beers down slmost fifty per cent.
The latest statistics is almost forty per cent. But having been a part of those
negotiations that led to that while I describe this bill as part of & fight between
vour hesd and your heart, Your heart may be in otz piste but your head reminds
you of the various discussions thaf tock piace in 2007, 2008 apd for that reason [,
I'm, while I appreciate all the work Mr. Parrish and the sponsor have done on this
bill and the amendmenis that you have placed on it ] think 1o make it 8 much
better bili and 10 bs 4 clearer bill in ity application. I'm going to pass on the bifl
andt thank you for allowing me to give you that explanation. _

Any further stetements? Senator Marrero.

Weil, ub, I've had some communication from people in my community who are
very much opposed to this bill and the statements they’ve said 10 me that this ex
parte communication ¢reates 4 one way discovery mechanism to allow defendants
te gain a substantial advantage to discover information about & plaintiff®s claim
while i mposmg no similar requirements on defendants, thxb:ﬂng the use of ex
parte communication protects the righis of both the treating physlcian and the
plaintiff, It insures that when & patient confides in their physician and reveals
confidential information, health information. Informarion ¢het it ordiarily
protected by doctor patient privilege. That information remains confidential. And
I think most of us when we go to owr physicians expect that when we (alk to our
physicians, that that is & privileged communication and that communication !
think wowld be breached under this legislation. Uh, I don't think i g a, [ don't
think that this levels the playing field. I think this actually mekes the playing field
much mote tnleve] end 5o I'l, I'll have to sxy that | don’t intend to votu for this

legislation.
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Any other questions? We're voting on Senate Bili.,.Senator Yager,
I'm sorry, does the bill interfere with docior patieot privilege?

Madam Chairman, this um, this bill does not, Because let's remember, for one
thing, this is soreeone who has. . (computer beeping) that's not 2 good sign...this
is somecone who has entered into a fawsuit and so has voluntarily put herself or
himself in a sitnation in which information like the treatment in bealtheare is at
issue. And that needs o be discovered and people need to know what are the
answers to some of these questions. The bill as amended is limited to the
information that is relevant information: that is defined by the Teanessee Rules of
Civil Procedure, So, it's not like you can just go in there and ask about anything
under the sun. It's pot to be relevant information. And thes finally, I would just
there was mention of the Givens case made earller that was a state supreme const
case, um, whick reafly created this problem um, in the not too distant past and
prior to that we didn’t have this insquity in the system.

Okay, we need to adopt the, adopt amendment number one. All in favor say 1.
Opposed? On the bill a5 atnended. Senator Marrero.

Uh, yeah I would like to say that 34 states prohibit ex parie communications with
treating physicians and the balance of authority suggests that HIPA A does not
permit attaymeys to engage in ex parte commaunication with non-party treating
physicians.

Senntor Barmes?

Thank you, Madam Chair, 'm just trying @ figure out who the umpire is here in
this process. Uh, the way ] perceive this interview taking place is you've got a,
you've got an insurance defense fawyer who shows up at the injured person’s
doctor and in tow with the insurance lawyer is the insurance compeny's expert
witness, Another doctor that they'rs using and they're going to sit down and
interview my, if ' the injured person, they’re going 1o sit down with my doctor
and ask the dactor questions about rmy whole history and everything that may play
into what might possibly be relevant about my, my injuries. But the question I've
got for the spousor is, in that kind of interview, whe is there, who, who says
what's relevant? The patient's attoeney can’t be there so who's the, who says
what's relevant? U, how does that work? How do you make your objections? {
don't understand. In a courtroom, | understand bat, in a deposition, T understand.
You've gt a transcript but who is there to make that call? | mean, what if they
decide to go way beyond what is refevant? What if they decide to go into things
that could be used purely as leverage because it emberrassing? How do you stop

that?
Senatar Kelsey,
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Weil, that, that is covered by the qualified protective order under the subsection c.
Uh, that shell expressly limit the dissemination of the information and so, and its
alse the claiment, it says tat the claiment can file an objection seeing to limit that
informstion,

Respecifully, I mean, that’s, the protective arder, you don’t know until they've
already staried this process and how do yon know what they’ve ever asked? You
wauld have to anticipate what il {s they're going to ask and ask for the protective
order. You wouldn't know if they're asking things that are irrelevant.

Madam Chairmaan, I'm glad to have Mr. Parrish explain the sctual procedurs of
the health care liability action one more time to go thzough the timing of it and
how it works,

We can go into recess. Brief is the operative word hese,

Got it. Thank you Madam Chairman. And I was pretty good last time. I'll &y to
be good again. In short, this bill is about procedure. It’s not about the defense
sounse] telling anyone information they're going to obtain, It creates a procedure
thet results in a protective order uh, which is the first element in the procedure,
The defeadan, if there is a treating physician or another provider that the defonse
conunged would ke to imerview or get information from, they have to petition or
file a motion asking the coust permission to do so. Explsining whet the
information is, who they want 1o interview. In response to that the plaintifY's
counse! can object. Quoting the language of the bill, the plaintiff's counsel can
seck to limit imfornation that's going o be discussed prospectively not
refroactively; prohibit any subject matior, topics frons being discussed. So we
have a protective order, 3 motion for protective osder is the first iine in this
procedure and the other side has the opportunity to limit and prohibit; fishing
expeditions, digging too deeply, ete. The judge hears that in the case, enters the
protective arder under the guidelines of 26.02, ub, using the word relevent as
defined in the rules of discovery 26.02, There's an order that ejther gllows some
interview and, if so, has parameters around if. So, all of that process and atl of'
those protections and due process to the plaintiff oocur prior © the injerview.

Senator Barnes,

But the question I've got, ] understand the pre-inferview, I understand ub, judge,
here’s what we want to inquire into. ] understand all that, but you get into the
privacy of that office and there that insurance defense lawyer is with the primary
care provider, my doctor, my injured person’s doctor and that insurance defense
lawyer along with their doctor is asking questions. Who is there t© say you've
gone 100 far? Because the injured persan’s connsel can't be there. | mean, thisisa
this Is a, the doctor is sitting beside the insurance defense lawyer, “hey Dr, John,
hey Dr. Bill, saw you at the country club the other day, what sbout this patient™ |
mean, who is there to protect the injured person to make sure that they’re not



Parrish:

Beavers:

Barnes:

Parrish:

Beavers:

Campficld:

Beavers:

Parrish:

Campfield:

going beyond that order? There’s no one there. There’s no one that can say thet's
100 far.

With all due respect, Senstor Barncs, uh, you're comrect, Thore’s no one there, but
with all due respect to you and the plaintifi®s ber, I don’t believe that an insurance
defease [awyer operating under the guise and canfines of a protective order is
mare Jikely to go beyond an order. And the plaintifl's counse] might, now upder
the current law, when the plsintiff's counsel talks to that same provider and
there’s no one there representing the defendant to prohibit the piaintiff’s counsel
from steering the physician irto, ub, or suggesting, uh, opinions or believes or
facts, uh, that might corrupt the provider’s epinions, There's no one pmmmng the
defendant, no ane representing the defendant in the interviews that are going on
today and tomorrow for the plzintiffs counsel.

Senator Barnes,

The, the difference there though is that doctor is not there because of this process.
That doctor is these because that dostar is my client’s doctor. That, that doctor’s
primary role is to provide care and there’s a rejationship between those two, The
primary reason for that health care, for that insurance defense lawyer and the
other doctor to be there is to find out information, | understand that. But the
angwer that you give me, yes, there's no one thers but rust ns because we always
abode by the rules. And | think 99.59% do. | agree with you. | think tha! most
lawyers, defense and plaintiff, they play by the rules. They abode by orders but
I'm suggesting to you that that process doesn’t allow someone to be there to say
you've gone beyand. Plus we may have 8 difference of opinion as to whar's
relevant and what’s not. We've got a protective order that may be subject to
interpretation but there's no one there to interpred it at that time and [ think that’s
the flaw in this process.

1 appreclate your position.

Okay. Thank you very much. We'll go back inte session. Senator Campfield.
I just had a qusstion for the gentleman.

Okay, we'll go back into recess. One more guestion.

Thank you, Madam Chairman.

Is there any provision it case someone Goes go too far? That that stuff would not
be, um, more or less, put a, could not be put out to the public until someone would
have the chance to come back and say hey, wait 8 second. He overstepped the
bounds. He asked these way out questions and this doesn’t nced to go public. Is
there anything that allows the other side to come in and say this is just s bad
fishing expedition where the person’s looking to do harm or to ¢mbarmss the



Campfield:

Parrish:
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Campfield:
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Barnes:

person? Is thers any way that they could stap that once that interview has been
done? Is there any time frame where they have to hold back that information and
let the other side see if previous to making thet stufl public?

If 1 may, in reverse order. Nong of this, there’s no design here whatsoever 1o make
eny of this information public. ] mean, that’s in this bill thet any information
gained shall not be disseminated beyond the walls of this particufar med mal sase.
There's that. So there’s na issue of public. To answer your other Guestion is the
procedure thet exists, thers’s no procedure in this bill, particulasly, but there’s
always existing pracedure in a lawsuit between adverse parties for either side,
including the piaintifPs counse] in this fact patiern to go in, lo seek remedies from
the judge against defense counsel] if they violaté the order, I hean, that’s no
different that if any party or any counse! ig in violation of any court order. The
protective order is & court order and if it*s violated, there will be remedies for its
breach, ub, by anybody who's found to be in contemp of it.

So, they could stop them before, they went, say they went in and talked 0
someone's shrink or something Hke that end they went on 2 big fishing expedition
and they came back with all this stuff thet was maybe owtside of what was
criginally thought to be, going to be questioned on but maybe they decide to take
a different track. That stuff would not be adwmissible unti] ai least he other side
had an opportunity (o see that information?

And the judge ndes oniit..,
And the judge rules on it...

That it is relevant...

That it is refevant but they coufdn’t submit it until the judge said that it is relovant
to the case, is that comect?”

Correct.
Thank you.
Senator Barnes has pne more question.

Brief. The, I don't want anybody to forget you still have the right to ask ali the
guestions you want of this doclor in e deposition where plamtiff's counsel can be
there, where we have a transtript, where we can go to the judge with this
transcript and say this was too far. This violated protective ordor. You slways
have thar right but 25 | understand from the last time you were here, you don’t
wazit to do that becauss you're bound by it. You've got & record of it. That doctor
may say something that you don't like and whersas in this closed office with
plaintiff's cowmsel nof there, you're just, you den't, you're not bound by anything
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Pafrish:

Beavers:

Kelscy:

Beavers:

Cletk:

Beavers:

but you stil} have the right to find out everything you want to find out ina
deposition. Thet’s still availeble to you. -

We have the, yes sir. We have the right to take & deposition. What we're seeking
in this bill is the same opportunity o decide, 10 make an informed decision on
what deposition ta take, Just like the plaintiff®s counsel has now and each and
every med mal case the plaintiff's counse} becanse of the ability to make the
informal interviews js in a, bas decision making opportamities and information
that the defense counsel now under current law does not have and that is the issue
this bill is trying to rectify.

Okay, thenk you very much. We'll go back into session. Semator Kelsey.

Very briefly, I'il just say again that, fust remind everybody that this, you know,
prior to this decision in 2002, this was not the case but when the court, the stafe
supreme court started interpreting our statute that we passed, this 58111501, then
all of » sudden they created this implied cavenant of confidentinlity and its
implied and | think we just need to be clear. That it was not meant o be implied.

Okay, we're voting an Senate Bill 2789. Mr. Clerk would you ¢all the roll?

Senator Barnes? Senator Barnes votes no. Senetor Bell? Senatar Bell votes aye.
Senator Campfield? Senator Campfield votes aye. Senator Ford? Senator Kelsey?
Senator Kelsey votes gye. Senator Marrero? Senafor Marrere votes no. Senator
Overbey? Senator Overbey passes, Senator Yager? Senator Yager votes aye,
Chairman Beavers? Chaitman Beavers votes aye. Five ayes, fwe no'’s, one pass,
one absent.

Senate Bill 2789 goes to calendar committee. Ub, let me point out humber 81 and
83 on that page are subbed. Uh, number 8BS, Senatar Kelsey, Senate Bill
3278,
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Senator Kelsey, you're recoguized.

Thank you, Mr. Speaker. I move passage on the third and final cousideration of
Senate Bill 2789.

Senator Kelsey moves passage of Sexate Bill 2789 on third and fina
consideration. That’s seconded. Amendments Mr. Clak.

Amendroent number 1 by the Senate Judiciary Committes,

Chairman Beavars.

Amendment number [ re-writes the hill and ! would move the amendment and
yield to the tponsor.

Senaior Beavers moves with Judiciary Commiftes amendment number 1,
Senator Kelsey, you're recognized for explanation.

Thank you, Mr. Speaker. Amendmeut number | makes the bill and let me explain
whete this problem comes from as well, There was a Supreme Court case in 2002
that created an implied covenant of confidentiality and what that resulted in was
inequities in the way that certain health ceze liability actions are provecuted. So
that now, if you are the plaintiff in a case, then your atitmey ean speak dimecty
with the hesalth care provider, who is your bealth care provider, Freely and off the
record. However, if you're a defendant in that same type of action, you do not
have that same type of access. So what this does is, this puts the, puts us back on a
level playing field and ! second the motion to adopt.

On amendment auraber 1. We'll do a voive vote. Those in favor of adopting
signify by sayiug aye. Those opposed n0. Adopt. Mr. Clerk.

M. Speaker we have amendment rumber 2 by Senator Overbiey.
Senator Overbey, you're recognized on amendment number 2.
Thank you, Mz, Speaker and rmembers of the Senste. | filed amendment number 2

for a couple of reasons. First of all, um, I did not vote for this bill in Judiciary
committee. ! passed on it arxd | went to explain that wte. After the court decision

tabbies*

EXHIBIT

3




Speaker:

Cledk:

Speaker:

Marrerg:

Speaker:

in 2002 that Senator Kelsey referred to, I, in fact, carvied very similar legislation
to what he has before you while [ was e member of the House and that, uh, those

* bills never found favor in the Rouss civi] practice subcommittes and never made

it to the floar, But in 2003, 2006, Senator Norris and I co-sponsored legistation
for medical mafpractice refonn. And that bill passed this body in 2007; passed the
Honse in 2008 and became effective on October 1, 2008, As I recall, many of the
negotiations Senator Nottis and [ had with various interested parties, One of the
issues involved in that discussion was whether to insery ianguage like this in the
medical malpractice reform bill. And as [ recall, the other mterested parties
rejected or argued against this Janguage and we eventually amived on what
would calf « compromise, Scnator Norris, Where we said if a, where we require
claimants to give notice to possible treating physicians who're possible poteatiai
defendants. And we provided that those potentiel defendants would be provided
with & HIPAA compliant release for medical information and my recollection is,
is more and more firzzy further and further we go back in time but thai i roughly
how I remember those negotiations taking place and whet we sgreed {o in that
legislation that eventually became law in 2008 was for the HIPAA complint
medical refease to be provided to potential claiments so that they could get all of
the treating physicians infonmation with regard to the care and westment of the
plaintiff. And so its because of my vole in those negotiations and in the pessage of
that legislation that has resulted in somewhere between a 40 and 50% reduction in
medical malpractice cases being filed that [ was unable, even now its sotne years
later, even thaugh I'th a member of another chamber to vote for this lagislation as
it came out of the Judiciary Commities. 1 did propose an alternetive which was
discussed in the Senate Judiciary Committee in which, I think gets us to where the
sponsor wants us 1o go faster. Uh, but out of respect, Mr. Speaker, I spologize.
Owt of respect, Mr. Speaker, for the committes system which { think is very
important in this body and because of the fateness of, of bringing this forward and
1 think the proponent of the legisiation merits s vote on his bil! s it came out of
the Judiciary Committee, [ move to withdrew amendment 2.

Objection? Withdrawn. Mr. Clerk, fwther amendments.
Mt. Speakex, there are no further amendments.

Further discussion of Senate Bill 27897 Sanaror Marerro and Sengtor Barnes,
Senator Mastera?

Thank you, Mr. Speaker and as | did speak against this bl)l in commitiee, in the
Judiciary Commitiee, ub, it is my firm belief that this bill would certainly do a jot
to destroy the relationship berween a patient end their physician if the physician
could be deposed without anyone prescot amd testify about any ilinesses that the
patient might have, 1 think it*s a tremendaus invasion cf & patient’s privacy and
therefore that's the reason I can’t support this eglslation.

Senator Barnes.
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Speaker:
Barnes:
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Speaker:
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Speaker:
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Thank you, Mr. Spesker. If the sponsor would vield,

Yields.

Senator Kelsey, as I understood the presentation about this bill the way that the
inferview process takes place is defense counsel gocs in and can take an expert in
there, another doctor in the room with the, the uh, primary care provider to, for
example, for the plaintiff and intesview the doctor about certain things that may
be specified in 8 protective order previously entered imto, is that coreect?

Senstor Kelsey.

Thank you, My, Speaker. That, that's correct. You have (0 receive g quaiified
protective onder first.

Senator Bames.

But when you're in that reom, plantiff’s counse! is not aliowed in there and the
pluintiff is not eliowed in these, is that cormect?

Senator Kelsey.

That is correct.

" Senstor Bames.

And there’s no record that’s created; there’s no franscript; there’s no recording
the!'s required. We have no record that we can refer back 1o at a later time, a5 [

wnderstand it,
Senator Kelsgy,
That ts comect.

Senator Bamnes.

My concetn in commitiee, in Judiciary Committes s still my concem and that is
if the issue comes up {o whether or not the person conducting the interview is
going oulside the scope of the protective order, thers’s no referee, there's no
judge, there’s no one there that can make a ruling on that and because its alf in
private angd that concerns me and that's one of my tmajor concerns with this end
that's why | respectfidly, I cannot suppart the bill,

We're on the bill. Further discussion of Senate Bl 27897 Objection or Question?
See number on the board support passage of 2789 on third and final consideration



i el o o

-

Clerk:
Speaker:

vole now when the bell rings. Thase opposed vote no. Has every member voted?
Mr. Watson votes aye. Scnator Bell votes aye. My, Clerk, take the vote.

Ayes 21, 9 nays

Senate Bill 2789 having received constitutional majority hereby declare 7t passed.
No objection. Motion 1o reconsider goes to table. Next order Mr. Clerk.



IN THE CIRCUIT COURT FOR KNOX COUNTY, TENNESSEE
"FILED

Coi1m 1
MITCHELL STEVEN BEASON and i )19 " 8 15.
PEGGY JEAN BEASON, CATHEN E.Q F(QUIST

CIRCUID COURT CLERK

Plaintiff )
)
V. ) No. 3-464-15
) .
TENNESSEE ORTHOPAEDIC CLINIC, P.C,, )
DR. TRACY PESUT, M.D., and. JENNIFER )
OLIVER, P.A., )
) S
Defendant )
ORDER

This matter is before this Court on the Defendants” Motion for a Qualiﬁed Protective
Order seeking interviews of Plaintiff’s treating physicians, outside the presencé of Plaintiff or
Plaintiff’s couﬁsel pursuant to Tenn. Code Ann. §29-26-121(f). The Defendant’s seek to
interview approximately twenty health care providers who are affiliated with approximately ten
separate medical facilities. The Plaintiff opposes the ]jefendant’s Motion for Qualified
Protecti\;e Order on the basis that Tenn. Code Ann. §29-26-121(f) is unconstitutional.
Specifically, Plaintiff challenges the statute authorizing qualified protective orders for interviews
of treating physicians as an unconstitutional infringement on the inherent powers of the judiciary
and the right to éontrol post-filing discovery and relevance pursuant to the Tennessee Rules of
Civil Procedure. The State of Tennessee was properly provided notice of the constitutional
challenge, was granted permission to intervene for the sole purpose of defending the

constitutionality of the statute and filed a Memorandum of Law in support of the statute.

ANALYSIS
Plaintiff argues that Tenn. Code Ann. §29-26-121(f) violates the separation of power

- between the legislative branch and judicial branch of government. A few states recognize a right
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of privacy for their citizens within their state constitutions. The majority, including the State of
Tennessee, do not include a right of privacy for its citizens. In 1965, our state supreme court
recognized the possibility of an iinplied contract of confidentiality between a patient and his
doctor, in part, because of the ethics of their lprofession.-_ Quarles v Sutherland, 389 S.W. 2d 249,
251-252 (Tenn. 1965). However, the court in Quarlés specifically declined to recognize a -
physician-patient privilege where the “Legislature ha[d] not seen fit to act on the matter[.]” Id. at
251. Between 1997 and 2001, the state legislature enacted several pieces of legislation indicative
of a public policy concern regarding the confidentiality of medical information. Tenn. Code '
Ann. §63-2-101, 68-11-1502, 68-11-1503,

The right of the defendant to interview treating physicians is not new. Despite concerhs
regarding ethical obligations of privacy, ex parte interviews became common. However, as the
statutory protection of health care information evolved, accompanied by thie judicial recbgnition
ofa causé of action for a breach of implied covenant of confidentiality, the practice of ex parte
interviews were questioned in courts across the country. |

Thirty-five years after éuggesting the possibility of an action for a breach of an implied
contract of confidentiality between patient and physician and after the adoption of the statutes
regarding medical privacy, the Tennessee Supreme Court specifically recognized a cause of
action for a breach of the covenant of confidentiality between the physician and patient. Givens
v. Mullikin, 75 S.W. 383 (Tenn. 2002). The Givens court récognized that there were statutory
exceptions to the duty of confidentiality, but there was no exception that would permit the
disclosure of private health care information shared between physician and patient during the
course of treatment. Four years later in Alsip v. Johnson City Medical Center, 197 S.W. 3d 722
(Tenn. 2006), the Tennessee Supreme Court clarified the issue of confidentiality of medical
records and health care liability actions, specifically with regard to the issue of ex parte
interviews by defendants of non-party treating physicians. In 4lsip, the Court ruled that “formal
discovery” methods set forth in Rule 26 of the Tennessee Rules of Civil Procedure exclusively
define the manner of disclosure in health care liability cases. The Alsip Court found that ex parte
interviews offer none of the safeguards traditional methods of discovery offer and found that
there was no law or public policy that required the plaintiff to bear the risk of disclosure of
irrelevant confidential medical information. Alsip at 727, 730. At that point, defendants or their

counsel in health care liability actions could no longer conduct ex parte interviews.



From this history, it is clear that the protection of health care information is primarily
statutory. “Questions of public policy not determined by the [Tennessee] Constitution are within
the exclusive power of the [l]egislature.” Cooper v Nolan, 19 S.W.2d 274,276 (Tenn. 1929). In
addition to public policy concerns regarding confidentiality, the legislature of this state has also
created a new statutory scheme for health care liability actions arising from an apparent concern
regarding rising malpractice insurance rates. Jackson v. HCA Health Servs. of Tenn., Inc., 383
S.W.3d 497, 505 (Tenn. Ct. App. 2012). '

While Article II, Sections 1 and 2 of the Tennessee Constitution provide for the
separation of powers between the Executive, Legislative, and Judicial branches of government,
these lines of demarcation are theoretical and often difficult to properly identify. Underwood v.
State, 529 S.W.2d 45, 47 (Tenn. 1975).

The Plaintiff argues that Tenn. Code Ann. §29-26-121(f) also improperly attempts to
impact procedural and evidentiary rules created by the Court. However, the Supreme Court of
Tennessee has recognized that there are areas in which both the legislative and judicial branch
have an interest and both may exercise appropriate authority. Newton v Cox, 878 S.W.3d 105,
111 (Tenn. 1994) (legislation limiting attorneys’ fees in health care actions did not encroach on
judicial power to control conduct of attorneys). See also, Mansell v Bridgestone Firestone N.
Am. Tire, LLC, 417 S.W. 3d 393, 404-406 (Tenn. 2013) (medicai-impairment—rating in workers’
compensation statute dlid not conflict with Tennessee Rules of Evidence) and Jackson v. HCA,
383 S.W.3d at 505. (Legislation requiring the filing of a certificate of good faith did not conflict
with Tenn. R. Civ. P. 3).

CONCLUSION _

There is a presumption that every act of the Legislature is constitutional. Waters v Farr,
291 S.W.3d 873, 872 (Tenn. 2009). “[T]he challenger must establish that no set of
circumstances exists under which the statute, as written, would be valid.” Id. The legislature
created the statutory right of privacy and then subsequently limited its application in health care
liability actions. Based upon the arguments set forth above, this Court finds Tenn. Code Ann.
29-26-121(f) to be constitutional and all challenges to the constitutionality of the requested

Qualified Protective Order are denied.



Tenn. Code Ann. 29-26-121(f) does, however, provide a mechanism for the Plaintiff “to
file an objection seeking to limit or prohibit the defendant or defendants or the defendant’s or
defendants’ counsel from conducting the interviews, which may be granted only upon good
cause shown that that a treating healthcare provider does not possess relevant information as
defined by the Tennessee Rules of Civil Procedure.” Tenn. Code Ann. §29-26-121(£)(1)(B). As
such, the Plaintiff shall have fifteen (15) days from the date of entry of this order to file any such
objection. Additionally, all other provisions with regard to Tenn. Code Ann. §29-26-
121(£)(1)(C), (2) and (3) shall apply.

ENTER.thls day of May, 2017.
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JUDGE DEBORAH C. STEVENS
CIRCUIT COURT DIV. 111




CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify pursuant to Rule 58.02 TRCP that a copy of this
ORDER has been served upon the following counsel of record and case parties by First Class
U.S. Mail:

Richard Baker, Esq.,
Law Office of Richard Baker
P.O. Box 1481
- Knoxville, TN 37901-1481

James H. London
Heidi A. Barcus
_Jeremy R. Goolsby
London & Amburn, P.C.
607 Market Street, Suite 900
Knoxville, TN 37902

This | q day of May, 2017.

Catherine F. Shanks, Clerk.
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Deputy Clerk




